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May 30, 2012 
 
Ms. Jane M. Hicks 
Division Chief, Regulatory Division  
U.S. Army Corps of Engineers 
1455 Market Street, 16th Floor 
San Francisco, California 94103-1398 
 
Mr. Jason Brush 
Manager, Wetlands Office 
U.S. Environmental Protection Agency, Region 9 
75 Hawthorne Street 
San Francisco, California 94105 
 
Re: DMB Redwood City Saltworks Salt Plant, Redwood City, San Mateo County, California 
 
Dear Ms. Hicks and Mr. Brush: 
 
In accordance with U.S. Army Corps of Engineers (Corps) Regulatory Guidance Letter (RGL) 
08-02,  DMB Redwood City Saltworks (Saltworks)1 – previously requested, and the Corps 
issued, a preliminary jurisdictional determination (PJD).  The PJD covered approximately 1,365 
acres of industrial salt production facilities (effectively, all areas interior to the perimeter levee 
system, herein referred to as Salt Plant) and approximately 113 acres of adjacent areas in and 
around Redwood City, San Mateo County, California.2  Collectively, this 1,478 acres was the 
PJD area.   



That request was made as the Saltworks team was pursuing a particular vision for 
redevelopment, reuse, and restoration of the Salt Plant with the City of Redwood City.  As 
explained in greater detail below, Saltworks is no longer pursuing that project application and is, 



                                                 
1 Saltworks is a venture whose principals are DMB Pacific Ventures, LLC and Westpoint 



Slough, LLC, an affiliate of Cargill, Incorporated.  The real property at the Salt Plant is owned 
by Cargill Point, LLC, an affiliate of Cargill, Incorporated.  



2 Letter from David C. Smith, DMB Redwood City Saltworks, to Jane Hicks, Chief, 
Regulatory Division, U.S. Army Corps of Engineers (Nov. 12, 2009); Letter from Jane M. Hicks, 
Chief, Regulatory Division, U.S. Army Corps of Engineers, to David Smith, DMB Redwood 
City Saltworks (Apr. 14, 2010).  The PJD covered both the Salt Plant and the adjacent areas, a 
total of approximately 1,478 acres.   
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instead, contemplating a dramatically reduced development proposal confined to the most 
historically disturbed portion of the Salt Plant.   



In pursuing this revised and reduced proposal, Saltworks now withdraws the PJD.  Instead,  
Saltworks and Cargill now seek a formal, legally binding, and final jurisdictional determination 
under the Rivers and Harbors Act (RHA) and the Clean Water Act (CWA) for the 1,365 acre Salt 
Plant.  The Corps has the authority to make the RHA jurisdictional determination.3  We request 
that the CWA jurisdictional determination be made by the U.S. Environmental Protection 
Agency (EPA) pursuant to the “Memorandum of Agreement (MOA) between the Department of 
the Army and the Environmental Protection Agency Concerning the Determination of the 
Geographic Jurisdiction of the Section 404 Program and the Application of the Exemptions 
under Section 404(f) of the Clean Water Act” (Jan. 19, 1989) (1989 MOA).  Finally, as 
explained below and in the attached jurisdictional submission, we set forth the reasons why the 
Salt Plant is not subject to either the RHA or the CWA.   



Local Processing of the Proposed Restoration and Reuse of the Saltworks Salt Plant 



Well before bringing forward any specific proposal for the restoration and reuse of the Salt Plant, 
the Corps, EPA, and other agencies strongly encouraged the Saltworks team to engage Redwood 
City residents and elected officials regarding any proposal for the future of the Salt Plant.  We 
agreed.  Both then and now, that foundation of grassroots outreach has been and remains the 
foundation of the evolving proposal for the Salt Plant.   



The initial proposal, filed with the City in May 2009, was the product of nearly two years of 
outreach and public engagement involving community forums, planning charrettes, and other 
means of input.  The Saltworks team documented over 10,000 comments and suggestions during 
this period which informed and guided the first project application to the City.  Titled the “50/50 
Balanced Plan,” this application proposed using half of the Salt Plant for development and the 
other half for open space and restoration uses. 



The 50/50 Balanced Plan proposed a transit-oriented, mixed-use community consisting of a 
maximum of 12,000 residential units; up to 1,000,000 square feet of commercial office uses; 
140,000 square feet of neighborhood commercial and personal services uses; over 40 acres 
devoted to schools including four elementary school sites, a middle school site, and a high school 
site; community facilities consisting of a branch library, fire station, 4-H club farm and 
community garden; and approximately 794.5 acres of open space including creation of 
approximately 476 acres of tidal marsh habitat.  Visually, the plan had a prominent crescent 
configuration that extended across most of the Salt Plant, wrapping around the core restoration 
area. 
 
                                                 



3 33 U.S.C. § 403; 33 C.F.R. § 329.14(b). 
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The City conducted extensive study and analysis of the May 2009 proposal.  Additionally, during 
much of 2011, the City carried out an extensive “scoping” process pursuant to, though far 
exceeding the requirements of, the California Environmental Quality Act.  That process included 
four topical workshops, a planning commission hearing, and a City Council hearing.  That 
process produced hundreds of comments on the proposed plan from Redwood City residents, 
regional stakeholders, and regulatory agencies. 



In light of the tremendous amount of public participation and thoughtful feedback, the Saltworks 
team began a thorough re-evaluation of the project proposal.  In fact, because it was clear that the 
reconsideration would involve significant revisions to central aspects of the proposed project, the 
Saltworks team officially notified the City in November 2011 to stop all work on and 
consideration of the pending 50/50 Balanced Plan application.  Ultimately, that application was 
officially withdrawn from the City in May 2012.4 



Saltworks has not yet submitted a revised project proposal to the City.  However, it has notified 
the City that the new project proposal will be a dramatic departure from the prior plan.  
Specifically, all proposed development will be confined to a much smaller footprint, roughly half 
the disturbance area proposed in the May 2009 project.  Further that disturbance area will be 
limited to and confined within the most historically filled and manipulated area of the Salt Plant.  
The attached jurisdictional submittal, Attachment B, and the “Early History Report,” Exhibit 5 
thereto, lay out that disturbance history in detail. 



In addition to the development footprint being confined to the area of greatest historic 
disturbance, it also is wholly contained within the City’s “Urban Reserve” designation in its 
General Plan.  The Urban Reserve designation identifies “land to be preserved for future use to 
expand the limits of the urbanized area of the City.”  Redwood City General Plan, The Built 
Environment, Urban Form and Land Use, at BE-41 (adopted October 11, 2010) (emphasis 
added).  This much-reduced and consolidated development footprint significantly expands the 
area and opportunities available for restoration and habitat creation. 



Saltworks will not proceed with the PJD. 



As you know, RGL 08-02 establishes that a PJD is not a “legally binding determination . . . 
regarding whether CWA/RHA jurisdiction exists” over a particular location.5  Rather, it is a tool 
available at the option of the applicant to “set aside questions regarding CWA/RHA jurisdiction . 



                                                 
4 Letter from John Paul Bruno, Redwood City Saltworks, to the Honorable Alicia 



Aguirre, Mayor, City of Redwood City (May 4, 2012) (formally withdrawing the 50/50 Balanced 
Plan application), included here as Attachment A. 



5 U.S. Army Corps of Engineers, Regulatory Guidance Letter No. 08-02 at 3 (June 26, 
2008), available at http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl08-02.pdf. 
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. ., usually in the interest of allowing the landowner or ‘affected party’ to move ahead 
expeditiously to obtain a Corps permit authorization where the party determines that it is in his or 
her best interest to do so.”  Id.  Under RGL 08-02, a PJD may be used “even where initial 
indications are that the water bodies or wetlands on a site may not be jurisdictional,” as is the 
case with the Salt Plant.  Id. (emphasis added).  Moreover, “a recipient of a preliminary JD can . . 
. request and obtain an approved JD if that later becomes necessary or appropriate during the 
permit process . . . .”  Id. 



As we noted in our prior letters, Saltworks and Cargill consistently have maintained that the Salt 
Plant is not subject to federal jurisdiction under either the CWA or the RHA.  By the terms of 
RGL 08-02, a landowner’s election to proceed under a PJD is voluntary and subject to rescission 
at the behest of the landowner.  Indeed, the Corps noted in its April 14, 2010 letter issuing the 
PJD that Saltworks and Cargill could request an approved jurisdictional determination at any 
time.  Accordingly, Saltworks and Cargill no longer elect to proceed with the PJD and now seek 
a formal, legally binding, final determination of RHA and CWA jurisdiction over the Salt Plant 
from the regulatory agencies.  This determination will assist Saltworks and Cargill in assessing 
alternative future uses of the Site and in working with State, regional, and local officials as well 
as other stakeholders. 



The Salt Plant is not subject to CWA or RHA jurisdiction. 



As explained in the attached submission, Redwood City Approved Jurisdictional Determination 
Submission (May 30, 2012), Attachment B, the Salt Plant is not subject to federal jurisdiction 
under either the RHA or the CWA.  Major portions of the Salt Plant have been in agricultural 
and industrial use as early as the 1860s.  The present-day Salt Plant was defined and constructed 
pursuant to a United States War Department permit issued under the RHA in 1940.6  Although 
that construction fully and finally severed the entire Salt Plant from San Francisco Bay, the 
western-most portion of the Salt Plant had a history of disturbance and fill for decades predating 
that permit.   



As to RHA, the Salt Plant is not subject to jurisdiction because it is not subject to the ebb and 
flow of the tide, and it does not constitute navigable waters capable of transporting interstate or 
foreign commerce.  With the exception of two sloughs–First Slough and Westpoint Slough–the 
Corps never asserted RHA jurisdiction over the Salt Plant.  Indeed, a 1931 Coast and Geodetic 
Survey Sheet reflects the conversion to fast land of the vast majority of the Salt Plant west of 
what was First Slough.  Today, the entire Salt Plant is surrounded by levees which sever any 
connection to San Francisco Bay.  The 1940 War Department permit authorized the damming 
                                                 



6 At the time of the 1940 permit, the Corps was part of the United States War 
Department.  The War Department was dissolved in 1949 and the Corps is now part of the 
United States Department of the Army, a military department within the United States 
Department of Defense. 
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and leveeing of First Slough and the construction of levees along Westpoint Slough around the 
perimeter of the Salt Plant.  The effect of these permitted actions was to cut off all remaining 
tidal flow to the Salt Plant so that the interior areas could be converted to saltmaking operations.  
In sum, the Corps historically claimed only limited RHA jurisdiction over the Salt Plant, and 
what jurisdiction it may have had was extinguished by the 1940 permit. 



As to CWA, the Salt Plant is not subject to jurisdiction because it was filled and permanently 
converted into an industrial saltworks facility prior to the passage of the CWA in 1972.  The Salt 
Plant had none of the characteristics of “waters of the United States” at the time the CWA took 
effect.  The long and dynamic history of disturbance and fill of the western-most portion of the 
Salt Plant is documented in the attached jurisdictional submission with its accompanying Early 
History Report.  Further, with the construction of the levees, the remainder of the Salt Plant was 
hydrologically separated from San Francisco Bay.  Moreover, the Salt Plant today does not 
constitute “waters of the United States” under Corps and EPA regulations or under controlling 
CWA case law, including case law from the United States Court of Appeals for the Ninth 
Circuit. 



Saltworks seeks a case-specific CWA jurisdictional determination from EPA. 



Because any CWA jurisdictional determination involving the Salt Plant will present important, 
long-disputed legal and policy issues, and given EPA’s extensive involvement with San 
Francisco Bay salt production facilities over the past decade, Saltworks requests that EPA make 
a case-specific jurisdictional determination for the Salt Plant pursuant to the 1989 MOA.  Under 
the MOA, EPA can make a final determination of the jurisdictional scope of waters of the United 
States where significant issues are anticipated and where clarifying guidance is likely to be 
needed.  Those circumstances exist here. 



The CWA jurisdictional status of Cargill’s saltmaking operations around the Bay has been the 
subject of repeated litigation over the past 40 years.7  But none of the cases have addressed or 
resolved the issue of jurisdiction at the Salt Plant.  Here, the determination of jurisdiction will 
necessarily require resolution of numerous important policy and legal issues, such as:  



 The legal effect of the lawful conversion of the entire Salt Plant to fast land under a 1940 
RHA permit prior to enactment of the CWA;  



 Whether brines that are intermediate industrial products and that, when discharged into 
“waters of the United States” are regulated by EPA as statutory “pollutants” under the 
CWA, can also be “waters of the United States;” and 



                                                 
7 From 1971 to 2007, there were at least 18 cases addressing the jurisdictional status of 



the various Cargill saltmaking operations around the Bay. 
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 The application of CWA jurisdiction, if any, to an isolated site following Solid Waste 
Agency of Northern Cook Cnty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159 (2001), and 
Rapanos v. United States, 547 U.S. 715 (2006).  



Further, principles of economy and efficiency warrant EPA’s involvement on the front end of 
this analysis.  We are certainly aware of and sympathetic regarding the significant workload 
shouldered at EPA Region IX by just a few professionals in the Water Division.  But given the 
history of disagreement regarding this and other Cargill facilities in San Francisco Bay, 
involvement by EPA seems inevitable.  Up-front involvement and direction from the ultimate 
authority on CWA issues would certainly appear to be in all parties’ interest.     



Moreover, EPA has a long history of involvement with the CWA jurisdictional questions related 
to Cargill’s saltmaking facilities, including at the Napa Plant Site.  EPA is thoroughly familiar 
with saltmaking operations, including in particular the Redwood City Salt Plant.  Indeed, EPA 
was a critical player in the 2003 sale and donation of 16,500 acres of Cargill saltmaking facilities 
around San Francisco Bay, which specifically involved, but did not resolve, the jurisdictional 
status of the Salt Plant.  Accordingly, given the history and questions presented by the Redwood 
City Salt Plant, EPA should make a case-specific CWA jurisdictional determination.  



Conclusion 



The Saltworks team has been exploring potential future uses for the Salt Plant since 2006.  The 
significant amount of public engagement – both in support and opposition – testify to the pivotal 
importance of this Salt Plant.  Its size, location, and characteristics afford an unparalleled 
opportunity for impacting both the region’s dire lack of housing as well as providing both the 
land and financial resources to accomplish substantial wetlands restoration.  The varied and 
extensive history of disturbance and fill at the Salt Plant warrant a thoughtful consideration of all 
the dynamics this Salt Plant presents.  We look forward to working with you as you complete the 
Salt Plant’s jurisdictional determination.  Please contact me if you have any questions regarding 
our request or the information contained in or attached to it.  Thank you very much for your 
prompt attention to this important matter. 



 



Sincerely, 
 
 
 
David C. Smith, Esq. 
Senior Vice President  
DMB Redwood City Saltworks 
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cc: Melissa Scianni, EPA Region IX 
 Hugh Barroll, EPA Region IX 
 Katerina Galactos, EPA Region IX 
 Cameron Johnson, USACE, San Francisco District 
 Blake Lyon, Senior Planner, City of Redwood City 
 Pamela Thompson, City Attorney, City of Redwood City 
  
 
Attachments 
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APPROVED JURISDICTIONAL DETERMINATION SUBMISSION 
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EXHIBIT 21 



Excerpts, Preliminary Jurisdictional Determination Form for Redwood 
City Salt Production Facility submitted by DMB Saltworks  



to U.S. Army Corps of Eng’rs  
(Jan. 21, 2010) 



 
(“PJD Form”) 
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EXHIBIT 22 



Letter from Jane M. Hicks, Chief, Regulatory Division, U.S. Army 
Corps of Engineers, to David Smith, DMB Redwood City Saltworks 



(Apr. 14, 2010) 
(with accompanying attachments) 



 
(“Hicks Letter”) 
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EXHIBIT 23 



Michael Josselyn, Ph.D., Special Aquatic Habitat Assessment 
for Redwood City Plant Site  



(June 2002) 
 



(“Josselyn 2002 Special Aquatic Habitat Assessment”) 
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EXHIBIT 24 



WRA, Inc., Evaluation of Saltworks Hydrologic, Physical, Chemical, 
and Biological/Ecological Functions and Effects on Surrounding Areas 



(Feb. 27, 2012) 
 



(“Significant Nexus Analysis”) 











 



Memorandum 
 



To:       Virginia Albrecht 
      Hunton and Williams LLP 



From: Michael Josselyn, PhD 
PWS 
Justin Semion   



Date: February 27, 2012 



Subject: Exhibit 24:  Evaluation of Saltworks Hydrologic, Physical, Chemical, and 
Biological/Ecological Functions and Effects on Surrounding Areas 



 
 
The following table presents an analysis of the hydrologic, physical, chemical, and 
biological/ecological functions of the solar salt production cells at the Redwood City Salt Plant.  
The analysis was developed to evaluate the extent to which the salt production cells might 
contribute to the integrity of surrounding waters and wetland areas.   
 
In summary, the salt production cells do not affect the hydrologic, physical, and chemical 
integrity of the surrounding wetland and water areas.  The salt production cells were constructed 
and are maintained to support the salt production process by excluding hydrologic, physical and 
chemical connectivity with surrounding wetland and water areas.  The cells are basins of 
compact clay and salt layers, some underlain by gypsum, a mineral precipitate of the salt 
production process that forms hard and impermeable layers (ENGEO 2010).  This substrate 
beneath the cells prevents exchange with underlying groundwater.  The salt production cells are 
separated from surrounding areas by levees that are constructed and are maintained 
specifically to exclude any surface connection with surrounding areas.  The salt production cells 
do not affect the chemical integrity of the surrounding wetlands and waters because there is no 
physical and hydrologic connectivity with those areas.  
  
The salt production cells do not provide substantial value for mammals, reptiles, amphibians, 
fish, or invertebrates.  The salt production cells are used on a relatively limited basis by birds, 
which primarily use the areas for roosting.  Based on data collected by WRA and others, birds 
use the salt production cells much less than they use tidal wetlands and lower salinity salt 
evaporators at the margins of San Francisco Bay.     
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Redwood City Salt Plant Evaluation of Hydrologic, Physical, Chemical and Biological Functions 



Function Analysis Conclusion 



Hydrologic/Physical Factors 



Groundwater Recharge Salt production cells contain compact clays and salts to retain 
brines on the surface to harvest salt.  No groundwater was 
indicated in geotechnical borings at Saltworks (ENGEO 2010) 



No hydrologic influence on 
underlying groundwater or other 
“waters” or wetlands 



Groundwater Discharge Salt production cells are closed systems underlain with substrate 
that prevents exchange with groundwater.  No groundwater was 
indicated in geotechnical borings at Saltworks (ENGEO 2010) 



No discharge of underlying 
groundwater enters the salt 
production cells. 



Floodflow alteration Salt production cells are leveed and stormwater does not enter or 
discharge from these systems.  Stormwater from surrounding 
areas is intercepted by ditches outside of the salt production 
facility and does not enter the facility.  The salt production cells 
have no influence over floodflow entering the Bay. 



The salt production cells do not 
affect or alter floodflows. 



Surface flow/discharge Salt production cells are self-contained and do not discharge into 
other water bodies. 



There is no surface flow from 
Saltworks to other waters or 
wetlands 



Proximity to another water 
body 



Salt production cells are separated by levees from Westpoint 
Slough, First Slough, and Flood Slough.  Salt production cells 
were created and are maintained to prevent hydrologic exchange 
with these surrounding areas to maintain the integrity of the salt 
production process. 



The salt production facility has 
no surface or groundwater 
connectivity with, surrounding 
waters and wetlands. 



Watershed integrity The salt production cells are leveed, with stormwater and other 
runoff from surrounding areas routed around the facility.  Rainfall 
that falls on the site is retained on the site. 



 



The salt production facility does 
not contribute to the integrity of 
the surrounding watershed.   
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Redwood City Salt Plant Evaluation of Hydrologic, Physical, Chemical and Biological Functions 



Function Analysis Conclusion 



Chemical Factors 



Sediment Stabilization Salt production cells are leveed and stormwater containing 
sediment does not enter or discharge from these system.  Brines 
entering the system do not contain sediments. 



The salt production cells do not 
provide sediment stabilization. 



Chemical Composition Brines entering the system are totally retained within the system.  
Brines that are transported to the salt production cells have 
typically been in the salt production system for two to five years.  
Through the process of solar evaporation, water is removed from 
the brines and concentration of salts increases.  However, since 
there is no discharge of the brines to the Bay, the brines have no 
influence on the chemical composition of the Bay. 



The salt production cells are not 
affected by nor do they affect the 
chemical composition of the Bay.



Nutrient 
Removal/Transformation 



Salt plant basins do not intercept nutrient laden waters and 
therefore do not remove nutrients.  These functions are largely 
dependent on plant growth and productivity, and no plants are 
present in the salt production cells.  The high salinity of the brines 
does not allow for the typical microbial communities involved in 
nutrient transformation processes. 



The salt production cells do not 
remove or transform nutrients. 



Biological/Ecological Factors 



Organic Matter Production 
Export 



There is no discharge of water or flushing of organic matter from 
the Saltworks site to the Bay. The plant site basins are 
unvegetated and therefore do not result in notable organic material 
production and do not contribute to organic matter to the Bay. 



The salt production cells do not 
contribute to production export to 
surrounding wetlands and 
waters. 



Aquatic 
Diversity/Abundance 



No fish can survive high salinities found in salt production cells 
(Stenzel et al. 2002).  Invertebrates in the cells are limited to brine 
flies, and periodic occurrences of brine shrimp.  The high salinities 
limit both the diversity and abundance of aquatic wildlife.  



The salt production cells do not 
support high aquatic resources 
diversity or abundance. 
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Redwood City Salt Plant Evaluation of Hydrologic, Physical, Chemical and Biological Functions 



Function Analysis Conclusion 



Wildlife Diversity/Breeding Brines within salt production cells provide limited habitat value for 
wildlife due to high salinities and lack of suitable food supplies.  
Observed wildlife use is primarily roosting during high tides with 
very limited breeding value.  The salt production cells do not 
provide breeding and diversity for amphibians and fish.  For 
mammals, reptiles, and invertebrates, the salt production cells are 
used only by a limited number of species accustomed to human 
disturbance. 



Wildlife diversity and breeding is 
limited primarily to roosting birds 
at high tide, with very limited 
breeding and foraging value for 
birds.   
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Attachment B: 
 



Redwood City Salt Plant Approved Jurisdictional Determination Submission 
 



May 30, 2012 
 
I. Executive Summary  



DMB Redwood City Saltworks (Saltworks),1 seeks a formal, legally binding and final 



determination of Rivers and Harbors Act (RHA) and Clean Water Act (CWA) jurisdiction from 



the U.S. Army Corps of Engineers (Corps) and the Environmental Protection Agency (EPA) for 



the Redwood City salt production facility (Salt Plant).  The Salt Plant and its immediate vicinity 



have a long and dynamic history of disturbance, fill, and leveeing activity dating back to the mid-



1860s.  While the Salt Plant’s current structure and configuration were established pursuant to a 



federal permit issued in 1940, the western-most portion of the Salt Plant has a history of 



disturbance and fill predating that permit by decades.  Over time, agricultural and industrial 



activities converted the Salt Plant from marsh to fast land2 and areas permanently severed from 



the Bay by levees. 



The Salt Plant is not subject to RHA jurisdiction because it is not subject to the ebb and 



flow of the tide, and it is not capable of transporting interstate or foreign commerce.  



Historically, but for two sloughs, the Corps treated the entire Salt Plant as fast land and/or 



marshland above the mean high water (MHW) line and therefore not subject to RHA 
                                                 



1 Saltworks is a venture whose principals are DMB Pacific Ventures, LLC and Westpoint 
Slough, LLC, an affiliate of Cargill, Incorporated.  The real property at the Salt Plant is owned 
by Cargill Point, LLC, an affiliate of Cargill, Incorporated.  



2 Fast land includes land that was once tidal but has been converted such that it is now 
non-tidal land.  See 40 Fed. Reg. 19,766, 19,770 (May 6, 1975) (Corps proposed rule equating 
the deposition of fill material into navigable waters with the creation of fast land); U.S. 
Geological Survey, USGS Fact Sheet 037-99, Oklahoma (Aug. 1999) (fast land is land adjacent 
to a water body that was created by the depositional process of that water body and that is no 
longer inundated by waters); Glossary of Geology, American Geological Institute, 5th ed. (2005) 
(fast land is “land that is high and dry near water, such as an upland”).  
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jurisdiction.  Currently, there are no tidal waters on the Salt Plant; the western-most portion of 



the Salt Plant had been largely filled well before creation of the Salt Plant and levees separate the 



remainder of the Salt Plant from San Francisco Bay.  Further, the line on the shore reached by 



MHW is on the Bay side of the outboard levees.  The federal Department of War issued an RHA 



permit in 1940 that acknowledged the prior conversion of the western-most portion of the Salt 



Plant into industrial saltmaking facilities and authorized the damming and leveeing of First 



Slough and the construction of levees along Westpoint Slough around the perimeter of the Salt 



Plant.3  The effect of these permitted actions was to cut off all remaining tidal flow to the Salt 



Plant so that the interior areas could be converted to saltmaking operations.  Thus, the 1940 



permit extinguished what little RHA jurisdiction the Corps ever claimed to have had.  Therefore, 



there is no basis for RHA jurisdiction over the Salt Plant now. 



Similarly, the Salt Plant is not subject to CWA jurisdiction because it is not “navigable 



waters,” defined by the CWA as “the waters of the United States.”  As a result of site 



construction and filling during the first half of the 20th century, the Salt Plant had been 



substantially and permanently altered such that, by the time the CWA was passed in 1972, the 



Salt Plant did not (and still does not) qualify as navigable waters within the meaning of the 



CWA.  The construction of the levees separated the Salt Plant from San Francisco Bay, and the 



interior areas do not have legal or physical characteristics to connect them with waters of the 



United States.  Moreover, even if the intermediate industrial products contained in the Salt Plant 



were considered to be water, which they are not, the Salt Plant is not jurisdictional under 



controlling CWA case law.  Under Solid Waste Agency of Northern Cook County v. U.S. Army 



                                                 
3 At the time of the 1940 permit, the Corps was part of the United States War 



Department.  The War Department was dissolved in 1949 and the Corps is now part of the 
United States Department of the Army, a military department within the United States 
Department of Defense. 
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Corps of Eng’rs, 531 U.S. 159 (2001) (SWANCC), the agencies cannot assert CWA jurisdiction 



over the Salt Plant because it is isolated.  United States v. Riverside Bayview Homes, Inc., 474 



U.S. 121 (1985), and Rapanos v. United States, 547 U.S. 715 (2006), are also unavailing:  



Riverside Bayview because the Salt Plant does not contain wetlands; and Rapanos because it is 



not connected to, nor does it have a significant nexus with, traditional navigable waters.  



Likewise, the Salt Plant does not meet any of the criteria of a “water of the United States” under 



applicable regulations, 33 C.F.R. § 328.3(a)(1)-(7), and therefore is not jurisdictional under the 



regulations.  For these reasons, explained more fully herein, the agencies should determine that 



there is no RHA or CWA jurisdiction over the Redwood City Salt Plant. 



II.   Background 



A. Saltmaking Operations 



The Redwood City Salt Plant is an industrial facility in Redwood City, San Mateo 



County, California, located approximately 30 miles south of San Francisco.4  The Salt Plant is 



bounded to the north by the Pacific Shores office complex, Westpoint Marina, and Westpoint 



Slough; to the south by light industrial and modular home facilities and Highway 101; to the east 



by Flood Slough; and to the west by Seaport Boulevard and heavy industrial uses at and around 



the Port of Redwood City.5  The Salt Plant is part of a larger industrial salt production complex 



located around San Francisco Bay that uses the sun and wind to produce salts for industrial and 



other purposes.6    The process begins on the east side of San Francisco Bay, where water is 



drawn into “evaporators.”  At the evaporator sites, water is slowly evaporated to produce 



                                                 
4 WRA, Inc., Map of San Francisco Bay Area, Exh. 1. 
5 See WRA, Inc., Map of Redwood City Salt Plant (Feb. 17, 2012), Exh. 2. 
6 See WRA, Inc., Overview of Former and Current Salt Production Areas (Feb. 7, 2012), 



Exh. 3.  
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concentrated brines.  After about four years of evaporation and the moving of brines through 



miles of concentrating ponds, highly concentrated brines, known as “pickle,” are pumped across 



San Francisco Bay through a pipeline into the pickle ponds at the Salt Plant.  When the pickle is 



fully concentrated, it is transferred to crystallizer beds where the sodium chloride precipitates out 



from the brine to form common salt.  The crystallizer beds are highly manipulated production 



areas.  The beds are routinely graded, leveled, compacted and filled to create even-bottomed 



surfaces for salt harvesting.  The salt is mechanically harvested from the crystallizer beds using 



heavy construction equipment.  The residual solution, “bittern,” which contains lower levels of 



sodium and higher levels of magnesium, is eventually moved into a separate cell.  Solid bittern 



salts can also be harvested.  The liquid bittern is either recycled back into the process or pumped 



into trucks and sold for other commercial/industrial uses.  Salts and other elements can and do 



precipitate on the entirety of the Salt Plant depending on weather and other operating 



conditions.7   



The Salt Plant consists of approximately 1,365 acres and includes a pickle complex 



(approximately 437 acres), a crystallizer complex (approximately 533 acres), a bittern complex 



(approximately 245 acres), facility headquarters and levees (approximately 89 acres),8 and a 



                                                 
7 The saltmaking process at the Salt Plant is distinct from the processes that go on at 



Cargill’s evaporator sites.  The evaporator sites are used in the early stages of the saltmaking 
operations to slowly evaporate water to produce brines that move slowly through a complex 
system of evaporating ponds.  The evaporator systems are designed so that the flow of the brine 
from pond to pond is largely passive (by gravity) through control gates.  As the brine moves 
through the system of evaporation ponds it gradually becomes more concentrated.  By the time 
the saturated brine is pumped across the Bay and reaches the pickle ponds of the Redwood City 
Salt Plant, however, 95 percent of the original water has been removed, and the five-year solar 
evaporation process has transformed the brine into pickle.  As discussed above, at the Salt Plant, 
the highly saline brines precipitate and the salt that forms in the crystallizer beds is harvested 
using an industrial harvester that scrapes the salt from the bed floors.   



8 This area includes the tops of the levees that separate the various portions of the Salt 
Plant. 
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multi-use area complex that has had a variety of different uses over the history of the Salt Plant 



(approximately 61 acres).9  The Salt Plant is, in effect, a factory without a roof, as the solar 



evaporation process at Redwood City is identical to the mechanical vacuum evaporation process 



that occurs inside buildings in salt refineries, such as Cargill’s Newark Plant, but without the 



intensive energy use.10   



B. History of Salt Plant Construction 



In its historic state and at the time construction began in 1901, the entire Salt Plant was 



marshland above mean high water with some sloughs of varying sizes crossing certain portions 



of the property.11  Cargill’s predecessors12 began construction on portions of the Salt Plant in or 



around 1901, just two years after the passage of the Rivers and Harbors Act of 1899 (RHA).  In 



1901, Redwood City Salt Company leased 1,784 acres of land and constructed levees, including 



levees along the eastern side of Redwood Creek and the southwestern side of First Slough, to 



build their salt works in portions of the present-day crystallizers.13  Beginning in 1901, the 



company operated its salt works, including evaporators, crystallizers, and other production 



                                                 
9 See Map of Redwood City Salt Plant, Exh. 2.   
10 Unlike the open-air Salt Plant at Redwood City that relies on solar energy, Cargill’s 



Newark Salt Plant also has an indoor refining process that uses a series of steam-driven vacuum 
evaporator pans, along with tanks, pumps, and other machinery to produce vacuum salt.  William 
E. Ver Planck, State of California Department of Natural Resources, Salt in California 85-89 
(1957). 



11 WRA, Inc., Map of Redwood City Salt Plant Area Prior to Salt Construction, USCGS 
Sheet: 664 (1857), Exh. 4 (The marshland is denoted on the survey sheet with closely spaced 
parallel lines containing marsh symbols).  



12 In 1901, portions of the Salt Plant were owned by the Redwood City Salt Company and 
portions were owned by the West Shore Salt Company.  Subsequent owners over the years 
included Stauffer Chemical Company and Leslie Salt Company.  Cargill acquired the Salt Plant 
through the Leslie acquisition in 1978. 



13 See Michael Josselyn, Ph.D., WRA, Inc., Early History of Redwood City Salt Plant 
Site (Feb. 27, 2012) (“Early History Report”), Exh. 5, at 2 and Map 1, Historic Salt Production 
(1901-1907). 
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ponds, on approximately 432 acres east of Redwood Creek and southwest of First Slough.  Id. at 



2, 4, Map 1.  In 1902, another salt company, West Shore Salt Company, purchased 192 acres of 



land and began construction of additional salt works in the southern portions of the present-day 



crystallizers.  Id.  West Shore constructed levees, including levees along Steinberger Creek, and 



installed the first dam across Steinberger Creek.  Id.  Like Redwood City Salt Company, West 



Shore Salt Company commenced salt production in portions of the current-day crystallizers in 



1902.14 



In 1907, Redwood City Salt Company merged with West Shore Salt Company’s 



successor, Stauffer Chemical, to form Leslie Salt Company.15  In 1913, Leslie Salt sold 



approximately 500 acres of its land to Redwood City Harbor Company in the area of the current 



port facilities and the northern portion of the present-day crystallizers.  The Harbor Company 



bought the land to develop a new port on the edge of the Bay.  In 1914, the Harbor Company 



constructed levees around its holdings, and the Corps of Engineers deposited dredged material 



from its dredging operation in Redwood Creek on the Harbor Company land to create dry land 



for the new port facility.16  The Harbor Company also constructed a road and railroad spur across 



Steinberger Creek connecting downtown Redwood City with new port facilities on the edge of 



the Bay.  As shown in Maps 2 and 3 of Exhibit 5, beginning in 1913, Redwood City Harbor 



Company reclaimed several acres of marshland around the port area and used these areas for 



dredged material disposal, particularly in the area of the current port facilities and the northern 



portion of the current-day crystallizers.17 



                                                 
14 Id. at 4, Map 1. 
15 Early History Report,  Exh. 5, at 4, Map 2. 
16 Id. at 6. 
17 Id. at 6, 7 and Figure 4, Maps 2-3. 
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By 1931, as a result of all of the construction by the Redwood City Harbor Company, the 



salt companies, and the Corps, the former marshland areas between Redwood Creek, Westpoint 



Slough, and First Slough were permanently separated from San Francisco Bay and the adjacent 



sloughs by levees.18  A 1931 U.S. Coast and Geodetic Survey of the Salt Plant shows that this 



603-acre diked area had been converted into industrial saltmaking facilities, filled areas, and 



reclaimed marsh.19  The 1931 survey depicts the remainder of the Salt Plant as marshland 



crossed by sloughs of varying size.20  The marshland is denoted on the survey sheets with closely 



spaced parallel lines containing marsh symbols.  Most of the sloughs crossing the Salt Plant are 



also shown with a closely spaced parallel lines and marsh symbols running over them, indicating 



that they were treated as marshland as well.  Marshland was considered to be above MHW.21  



In 1939, Stauffer Chemical Company (a predecessor of Leslie Salt and Cargill) applied 



for an RHA permit to extend the existing saltmaking operations into the eastern portions of the 



Salt Plant.  The War Department issued the permit in 1940.  It authorized construction of “an 



earth dyke or levee across and along the bank of First Slough, and along the banks of Westpoint 



Slough and an unnamed tributary thereof.”22  The plan accompanying the 1940 permit shows that 



the former marshland areas between Redwood Creek, Westpoint Slough, and First Slough had 



been converted previously and that the areas between First Slough, Westpoint Slough, and Flood 



                                                 
18 See WRA, Inc., Summary of Historic Levee Construction, Exh. 6.  
19 See Michael Josselyn, Ph.D., WRA, Inc., Topographic Sheets Denote Marsh Elevations 



above Mean High Water (Feb. 27, 2012) (“Marsh Elevations Report”), Exh. 7, at 2-3 and 
Attachments B, C, USCGS Sheet 4643 (Jul. 1, 1931).  A diagram accompanying the 1940 War 
Department permit, discussed below, shows that the ground of the marshland on the Site was at 
mean higher high water (MHHW), which is higher than MHW.  See War Department Permit 
issued to Stauffer Chemical Company (Jan. 16, 1940) (“1940 Permit”), Exh. 8, Sheet 1.  



20 See Marsh Elevations Report, Exh. 7, Attachments B, C. 
21 Id. at 2-3 and Attachments B, C. 
22 See 1940 Permit, Exh. 8, at 1. 
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Slough were marshland above MHW.  Therefore, as shown in Attachments A, Sheet 2, and C of 



Exhibit 7, the permit authorized obstruction and conversion of the only areas of the Salt Plant 



that the Corps treated as subject to RHA jurisdiction–First Slough and Westpoint Slough.23  The 



Corps did not require a permit for any other areas within the Salt Plant.  The permit the Corps 



issued authorized the permanent separation of the salt production facilities from San Francisco 



Bay and the construction of the present pickle ponds, bittern ponds, and portions of the 



crystallizers, which, in conjunction with the crystallizer beds that had previously been 



constructed, completed construction of the Salt Plant.     



Pursuant to the 1940 permit, Leslie Salt continued work through the 1940s to construct 



the Salt Plant by leveeing off, excavating, filling, and compacting the Salt Plant to create the 



crystallizer beds, pickle ponds, bittern ponds, facility headquarters, and multi-use areas.  Aerial 



photographs show that the levees authorized under the 1940 permit were completed in or around 



1946, and the crystallizers were completed in 1950.24  This site construction and topographical 



manipulation permanently altered the Salt Plant, and the levees permanently excluded tidal 



waters from the interior areas, thus eliminating any hydrological connection to San Francisco 



Bay.  Construction drawings for the crystallizer beds show that these structures were highly 



engineered.25  The crystallizers were designed with a clay bottom surface that would be flat and 



                                                 
23 For purposes of this analysis, First Slough and Westpoint Slough will be characterized 



as areas that the Corps treated as “navigable waters” subject to Corps RHA jurisdiction because 
the Corps required an RHA permit for work in those areas.  However, it should be noted that 
starting in the early 1900s and continuing to the present, the Corps has maintained lists of waters 
found to be “navigable” and Westpoint Slough is the only area of the Site to ever have been 
included on these lists.  See Listings of Navigable Waters in the South Pacific Division (1932, 
1958, 1965, 1971), Exh. 9. 



24 See Early History Report, Exh. 5, at 18 and Figures 11 and 12, 1946 aerial photographs 
of First Slough dam and Westpoint Slough and Flood Slough levees. 



25 See Redwood City Salt Plant Crystallizer Grading Drawings 772 (1949), Exh. 10. 
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hard such that the crystallizers could be graded and leveled after each salt harvest.  All the Salt 



Plant work was completed, and the present day boundaries and functions of the Salt Plant 



established, by 1951.  In that year, bulk salt product was first shipped from the Salt Plant.  The 



Salt Plant has operated to produce and harvest salt from 1951 to the present day.  Since that time, 



Cargill has continued its saltmaking operations, including salt harvesting using heavy 



construction equipment and the grading and leveling of the crystallizers with every salt crop.    



III. The Salt Plant Is Not “Navigable Waters of the United States” Under the RHA. 



Section 10 of the RHA, 33 U.S.C. § 403, requires a permit for structures and/or work in 



or affecting the “navigable waters of the United States” and directs the Corps to make “navigable 



waters” jurisdictional determinations.26   The term “navigable waters of the United States” has 



been judicially defined to cover waters that are subject to the ebb and flow of the tide, United 



States v. Stoeco Homes, Inc., 498, F.2d 597, 610 (3d Cir. 1974); are presently used to transport 



interstate or foreign commerce, The Daniel Ball, 77 U.S. 557, 563, 10 Wall. 957 (1870); have 



been used in the past to transport interstate or foreign commerce, Economy Light & Power Co. v. 



United States, 256 U.S. 113, 121-22 (1921); and may be susceptible to use in their ordinary 



condition or with reasonable improvement to transport interstate or foreign commerce, United 



States v. Appalachian Elec. Power Co., 311 U.S. 377, 407 (1940).   Under Corps regulations, 



“navigable waters of the United States” are: 



those waters that are subject to the ebb and flow of the tide and/or 
are presently used, or have been used in the past, or may be 
susceptible for use to transport interstate or foreign commerce. 



33 C.F.R. § 329.4.   



                                                 
26 33  U.S.C. § 403; see also 33 C.F.R. § 329.14(b). 
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Accordingly, there are two broad categories of “navigable waters of the United States:” 



1) waters that are subject to the ebb and flow of the tide; and 2) waters that are either currently 



used, have been used in the past, or are susceptible for use27 to transport interstate or foreign 



commerce.28  The Corps has defined the “limits of jurisdiction” in each of these categories of 



waters.  The limit of jurisdiction in waters that are tidal is the “line on the shore reached by the 



plane of mean (average) high water,” 33 C.F.R. § 329.12, and the limit of jurisdiction in 



navigable waters is the “head of navigation,” 33 C.F.R. § 329.11(b).  This means that areas can 



be subject to the ebb and flow of the tide but not jurisdictional under the RHA because they are 



shoreward of the line on the shore reached by the plane of MHW.  Similarly, a river segment can 



be part of a navigable river but not jurisdictional under the RHA because it is upstream of the 



head of navigation.  The Corps may extinguish RHA jurisdiction, in whole or in part, by issuing 



a permit or otherwise authorizing actions in areas deemed navigable waters under the RHA.  See 



Stoeco Homes, 498 F.2d at 610-11; United States v. Milner, 583 F.2d 1174, 1193 n.13 (9th Cir. 



2009).29   



                                                 
27 The “past” and “susceptible” concept applies to RHA waters that are jurisdictional 



under the “navigability” prong of the RHA but not to waters that are subject to RHA jurisdiction 
under the “tidal” prong.  33 C.F.R. § 329.4 (providing two categories of navigable waters: 
“waters that are subject to the ebb and flow of the tide” and waters that “are presently used, or 
have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce”) (emphasis added); Stoeco, 498 F.2d at 610. 



28 In a recent decision, the United States Supreme Court recognized the distinction 
between waters that are subject to the ebb and flow of the tide and navigable waters capable of 
transporting interstate or foreign commerce.  PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 
1226-29 (Feb. 22, 2012). 



29 The notion recognized by some courts that “once found to be navigable, a waterway 
remains so,” Appalachian Elec. Power, 311 U.S. at 408, does not limit the power of the Corps to 
surrender its RHA jurisdiction, as discussed more fully below, by issuing a permit or by not 
requiring project-specific permits in certain areas or for certain kinds of projects.  Cf. Stoeco 
Homes, 498 F.2d at 610-11; Leslie Salt v. Froehlke, 578 F.2d 742, 753 (9th Cir. 1978); Milner, 
583 F.2d 1174, 1193 n.13. 
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A. The Salt Plant Is Not “Subject to the Ebb and Flow of the Tide.” 



Under the RHA, the Corps has jurisdiction over waterbodies “that are subject to the ebb 



and flow of the tide,” not waterbodies that were subject to the ebb and flow of the tide.  The fact 



that tidal waters are determined based on present conditions is clear from the language of the 



regulations.  The “limit of jurisdiction in coastal areas extends to the line on the shore reached by 



the plane of the mean (average) high water.”  33 C.F.R. § 329.12(a)(2).  Likewise, “[m]arshlands 



. . . are considered ‘navigable in law,’ but only so far as the area is subject to inundation by the 



mean high waters.”  Id. at § 329.12(b) (emphasis added).  The MHW line “must be established 



by survey with reference to the available tidal datum, preferably averaged over a period of 18.6 



years.”  Id. at § 329.12(a)(2).  Thus, the limit of jurisdiction is fixed by the line on the shore at 



the present location of the MHW line, not where it might have been at some point in the past or 



under different conditions.  The limit of jurisdiction is not an elevation per se, but rather a 



location on the shore.  Id. 



The Salt Plant is not subject to the ebb and flow of the tide.  Instead, it is bounded by a 



system of levees constructed in the early 20th century.  Clearly, the Salt Plant is not “subject to 



inundation” because the levees permanently exclude Bay water from the internal areas of the Salt 



Plant.  In its current state, the “line on the shore” reached by the plane of MHW is on the 



bayward side of the levees; it does not reach the Salt Plant.  The Salt Plant has been permanently 



converted to fast land, it is no longer subject to the tide’s ebb and flow, and it lies well shoreward 



of the line on the shore reached by the plane of MHW.30   



                                                 
30 It is clear from the Corps regulations that jurisdiction at the Salt Plant may not be 



established by identifying the MHW elevation on the Bay side of the Salt Plant’s levees and then 
applying that elevation inside the levees to conclude that everything below that elevation within 
the levees is below MHW.  Rather, the regulations require jurisdiction to be established by “the 
line on the shore” reached by MHW. 
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Regulatory history confirms that RHA jurisdiction extends to the line on the shore 



reached by the plane of MHW in its current state, not its historical location.  Although language 



in Leslie Salt Co. v. Froehlke has occasionally been argued to mean that RHA jurisdiction 



extends to a theoretical point to which MHW would extend if the levees did not exist, the issue 



before the court in Froehlke was the Corps’s short-lived attempt to extend RHA jurisdiction on 



the Pacific Coast beyond the MHW to the mean higher high water (MHHW) line.  See 578 F.2d 



at 753.  In 1971, the San Francisco District of the Corps had issued a public notice, Public Notice 



No. 71-22, purporting to extend the limit of its RHA jurisdiction in tidal waters to the line on the 



shore reached by the plane of MHHW.31  The next year, in an attempt to assert jurisdiction over 



Leslie Salt’s facilities, the San Francisco District issued Public Notice No. 71-22(a) which 



elaborated on the previous notice by requiring permits for “all new work in unfilled portions of 



the interior of diked areas below former mean higher high water.”32   



Shortly after publication of these notices, the Corps officially amended its regulations to 



extend its jurisdiction to the line on the shore reached by the plane of MHHW on the Pacific 



coast.  37 Fed. Reg. 18,289, 18,291 (Sep. 9, 1972); 33 C.F.R. § 209.260(k)(1)(ii) (1973); 40 Fed. 



Reg. 31,320, 31,324-5 (July 25, 1975); 33 C.F.R. § 209.120(d)(2)(i)(a) (1976).  Significantly, 



even for the short period in which the Corps regulations used MHHW as the jurisdictional limit, 



the regulation spoke in terms of the “line on the shore.”  33 C.F.R. § 209.260(k)(1)(ii).  The 



amended regulations never extended jurisdiction to areas behind dikes or to former MHHW as 



the San Francisco District’s second notice purported to do.   



                                                 
31 U.S. Army Corps of Eng’rs, San Francisco District, Public Notice No. 71-22 (June 11, 



1971), Exh. 11. 
32 U.S. Army Corps of Eng’rs, San Francisco District, Public Notice No. 71-22(a) (Jan. 



18, 1972), Exh. 11. 
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In consolidated lawsuits initiated respectively by environmental groups and Leslie Salt, 



both of which sought declaratory judgment on the scope of the Corps’s RHA jurisdiction in San 



Francisco Bay, the Ninth Circuit rejected the Corps’s amended regulations (and, with them, the 



San Francisco District’s public notices).  The court held that the proper limit was MHW, not 



MHHW.  See Froehlke, 578 F.2d at 753.  Thus, ultimately, the Corps’s attempt to extend its 



jurisdictional reach to cover Leslie Salt’s facilities was unsuccessful.  In direct response to 



Froehlke, the Corps amended its regulations to re-establish MHW as the standard. 33  



Significantly, when the Corps adopted new regulations in the wake of Froehlke, it did not adopt 



Froehlke’s language about determining MHW in a hypothetical “unobstructed, natural state.”  



Instead, post-Froehlke regulations (still in effect today) look for the “line on the shore” and 



require that it be established based on current surveys of available tidal data averaged over a 



period of 18.6 years.  33 C.F.R. § 329.12(a)(2).  Indeed, had an “unobstructed, natural” standard 



been adopted, it would have caused extreme results, e.g., downtown San Francisco; large 



portions of Orange County, California; Texas City/Galveston; and all of New Orleans could be 



treated as “tidal waters” based on the hypothetical locations of former MHW at some undefined 



time in the past or projections of the present-day plane of MHW past levees or other protective 



structures.  Such a standard would have taken RHA jurisdiction well beyond the line on the shore 



reached by the plane of MHW and would have the potential to subject all prior and future 



                                                 
33 The Corps stated explicitly that it was amending its regulations to effectuate Froehlke: 



“Based on a court decision (Leslie Salt Co. v. Froelke [sic], 578 F.2d 742 (9th Cir. 1978)) the 
shoreward limit of navigable waters of the United States (frequently referred to as ‘Section 10 
waters’) in coastal areas is the mean high water line on both the Atlantic and Pacific coasts 
(formerly the mean higher high water was used on the Pacific coast).”  47 Fed. Reg. 31, 794, 
31,797 (July 22, 1982). 
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activities in those areas to RHA jurisdiction to the detriment of settled titles and reasonable, 



investment-backed expectations.34 



Moreover, even under an extreme reading, Froehlke’s language does not support the 



assertion of RHA jurisdiction over the Salt Plant.  Before work began in 1901 to convert the Salt 



Plant for saltmaking, the majority of the Salt Plant was marshland above MHW, and therefore 



would not have been considered RHA tidal waters in its natural unobstructed state.35  This is 



documented in Corps records.36  Pursuant to the Corps’s policies and practice, the Corps did not 



require permits for work done on the Salt Plant except for construction involving the only two 



sloughs that the Corps treated as navigable–First Slough and Westpoint Slough.37  Moreover, the 



fact that the elevation of certain areas behind the levees may have increased or decreased since 



the levees were constructed and may currently be below MHW as measured at some unknown 



location clearly does not establish that they were below MHW in their “unobstructed, natural 



state” or that they are currently below the line on the shore reached by the plane of MHW.   
                                                 



34 Cf. PPL Montana, 132 S. Ct. at 1234-35 (noting that PPL’s reliance upon the State’s 
failure to assert title for over a century is some evidence to support the conclusion that the water 
segments at issue were not navigable waters for title purposes); see also Stoeco, 498 F.2d at 610-
611 (stressing importance of reliance on Corps’s practice of not asserting jurisdiction); Froehlke, 
578 F.2d at 753 (same); Milner, 583 F.3d at 1193 n. 13 (same). 



35 See Early History Report, Exh. 5, at 2; Froehlke, 578 F.2d at 745 n.2 (Corps does not 
dispute that “the former marshlands in question were located above the line of mean high water   
. . .”); Letter from Lt. General F.J. Clarke to Henry S. Reuss, Chairman, House Subcommittee on 
Conservation and Natural Resources (Feb. 9, 1972), Exh. 12, at 2 (“The [Leslie Salt] structures 
were constructed in areas considered to be outside the jurisdiction of the Corps of Engineers.”); 
1940 Permit, Exh. 8, Sheet 1, Section B-B (indicating that ground of marshland at Redwood City 
Site was located at MHHW, which is higher than MHW). 



36 See Statement by Col. Charles R. Roberts, Chief Div. Eng’r, U.S. Army Corps of 
Eng’rs, to the Fremont Recreation Comm’n (Jan. 20, 1971), Exh. 13 (Leslie Salt’s marshlands 
are not subject to RHA jurisdiction). 



37 Froehlke also recognized that if the salt making facilities had been developed below 
MHW, it would be possible that the government’s power had been surrendered, Froehlke, 578 
F.2d at 753, as it was when the Corps issued a permit to construct a dam across First Slough and 
levees along Westpoint Slough.  See Stoeco, 498 F.2d at 610-11.   
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Indeed, the Froehlke background confirms that these areas were above MHW and beyond 



RHA jurisdiction.  In Froehlke, the Corps conceded that most of Cargill’s properties were 



located on former marshland and above MHW in their historic condition.  Id. at 745 n.2 (Corps 



recognized that former Leslie Salt marshlands were located above line of MHW).  It was because 



of the MHW “limit of jurisdiction” that the San Francisco District attempted to change its 



policies to regulate up to the MHHW and behind the levees.  That a change from MHW to 



MHHW was necessary to reach Leslie’s salt ponds confirms that the Salt Plant was always 



accepted as above MHW.  Moreover, after Froehlke invalidated the line of MHHW as the limit 



of tidal jurisdiction, the Corps did not ever attempt to regulate the Redwood City Salt Plant.   



Finally, had any other portions of the Salt Plant been constructed in RHA jurisdictional 



areas, Stoeco Homes, Froehlke, and Milner establish that the Corps’s issuance of a permit, or its 



practice of not requiring project-specific permits in certain areas or for certain kinds of projects 



subject to its RHA jurisdiction can extinguish its jurisdiction.  Stoeco Homes, 498 F.2d at 610; 



Froehlke, 578 F.3d at 753; Milner, 583 F.2d at 1193 n.13.  Here, historical records show that the 



Corps was well aware of construction of the saltmaking facilities on the Salt Plant.  Between 



1900 and 1930, the Corps allowed portions of the Salt Plant to be dammed or leveed off and 



converted for salt production without requiring any permits.38  It later issued the 1940 permit for 



the only areas it treated as navigable–authorizing the damming and leveeing off of First Slough 



and the leveeing off of Westpoint Slough–but treated the rest of the Salt Plant as 



                                                 
38 See Statement by Col. Roberts, Exh. 13, at 5 (“I can flatly say that through the years 



the Corps in the San Francisco district is aware of Leslie Salt’s operation and in the marshlands 
they are not navigable and not under our jurisdiction.”); see also Secretary of War, Reports on 
Preliminary Examination and Survey of Redwood City Harbor, Cal., H.R. Doc. No. 65-551 
(1917), Exh. 14, at 6-7, 14-15 (War Department explains that salt works were operating in 
Redwood City area and that Redwood City Harbor Co. had constructed levees and done other 
work in the area); Early History Report, Exh. 5, at 3. 
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nonjurisdictional.39  It imposed “[n]o restrictions on the use of such filled sloughs”40 and, except 



for the ill-fated attempt to regulate above MHW, which the Ninth Circuit rejected in Froehlke, it 



never attempted to regulate the converted fast lands behind the levees.41  In short, as in Stoeco, 



the Corps’s practice with respect to the Salt Plant operates as a “blanket consent with respect to a 



class of properties” which extinguishes whatever RHA jurisdiction that may have existed.  



Stoeco, 498 F.2d at 610-11.  Moreover, after the Corps promulgated new permitting regulations 



in 1968, 33 Fed. Reg. 18,670 (Dec. 18, 1968), it published revisions to its permitting rules 



explicitly authorizing “work or structures completed before December 18, 1968, [or] where 



potential applicants had received expressions of disclaimer prior to the [1968 regulation] . . . .” 



38 Fed. Reg. 12,217, 12,222 (May 10, 1973) (proposed rule); 33 C.F.R. § 209.120(g)(12)(vii) 



(1974), now codified at 33 C.F.R. § 330.3(b) (permitting “[s]tructures or work completed before 



December 18, 1968, or in waterbodies over which [the Corps] had not asserted jurisdiction at the 



time the activity occurred . . . .).  The site construction converting the areas into an industrial salt 



                                                 
39 Statement by Col. Roberts, Exh. 13, at 2 (The Corps list of navigable waters “does not 



list any of the marshlands or any of the minor sloughs in the marshland in the Leslie property 
area.  Therefore, those marshlands are not navigable–for administrative purposes–and are not 
subject to the jurisdiction of the Corps regulations.”); see also Froehlke, 578 F.2d at 745 n.2 
(Corps recognized that former Leslie Salt marshlands were located above line of MHW). 



40 Statement of Brig. Gen. William M. Glasgow, Jr., Div. Eng’r, U.S. Army Corps of 
Eng’rs, before the Subcommittee on Conservation and Natural Resources of the H. Committee 
on Government Operations (Aug. 20, 1969), Exh. 15, at 14; see also Letter from Col. Charles R. 
Roberts, Dist. Eng’r, U.S. Army Corps of Eng’rs, to San Francisco Bay Conservation and 
Development Commission (Dec. 9, 1970), Exh. 16, at 1. 



41 Defendants’ Admissions of Fact and Genuineness of Documents, Admission No. 16, 
Leslie Salt Co. v. Froehlke, No. C-73 2294 (N.D. Cal. Mar. 14, 1974), Exh. 17 (“At no time until 
the adoption of 33 C.F.R. § 209.260 [regulation extending jurisdiction to MHHW that was later 
invalidated by Froehlke] . . . and the adoption of Public Notices Nos. 71-22 and 71-22(a) [public 
notices extending jurisdiction to MHHW that were later invalidated by Froehlke] has the 
Department of the Army and Corps of Engineers required Leslie Salt Co. to seek a permit for any 
work conducted in either filled or unfilled portions of interior diked areas either above or below 
higher high water.”).   
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facility occurred before 1968.  Thus, even if the Corps had not allowed conversion of part of the 



Salt Plant without a permit in the early 1900s and even if it had not authorized conversion of the 



rest of the Salt Plant through the 1940 permit, it would nonetheless have been deemed lawfully 



converted pursuant to the 1968 regulation.  



B. The Salt Plant Is Not “Navigable” within the Meaning of the RHA. 



The other RHA category of “navigable waters” subject to RHA jurisdiction is waters that 



are presently used, have been used in the past, or are susceptible to being made navigable to 



transport interstate or foreign commerce.  See 33 C.F.R. § 329.4.  It is indisputable that the Salt 



Plant is not currently used to transport interstate commerce.   Although portions of the Salt 



Plant–Westpoint Slough and First Slough–were treated by the Corps as “navigable,” the 1940 



RHA permit authorized the damming and leveeing of First Slough and the construction of levees 



along Westpoint Slough around the perimeter of the Salt Plant.  The effect of these permitted 



actions was to cut off all remaining tidal flow to the Salt Plant so that the interior areas could be 



converted to saltmaking operations.  Thus, the 1940 permit extinguished RHA jurisdiction.  



Finally, the Salt Plant is not susceptible to being made navigable to transport interstate or foreign 



commerce.   



1. The Salt Plant Is Not Presently Used to Transport Interstate or 
Foreign Commerce. 



Under the Corps regulations, a water is considered a “navigable water of the United 



States” and therefore subject to RHA Section 10 jurisdiction if it is presently used to transport 



interstate or foreign commerce.  33 C.F.R. § 329.4.  The Salt Plant is not a waterway; it is an 



industrial plant.  Substantial portions of the Salt Plant have been used to produce and harvest salt 



since 1902, and it has been completely converted to saltmaking since 1946.  No navigation 



occurs at the Salt Plant.  It is not presently used to transport interstate or foreign commerce. 
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2. The 1940 RHA Permit Extinguished RHA Jurisdiction Over the Only 
Areas of the Salt Plant the Corps Treated As Navigable. 



A water that is not presently used for commerce, or is presently incapable of such use, id. 



§ 329.9(a), may nonetheless be a “navigable water of the United States” and therefore subject to 



RHA jurisdiction if it has been used in the past to transport commerce, 33 C.F.R. § 329.4, and if 



the Corps has not surrendered its authority.  The Corps may extinguish its RHA jurisdiction by 



issuing a permit or otherwise allowing an area within its jurisdiction to be converted to fast land.   



Stoeco Homes establishes that the Corps’s “administrative practice” of giving blanket consent 



with respect to a class of properties extinguishes regulatory jurisdiction over those areas.  Stoeco, 



498 F.2d at 610.42  As the Third Circuit explained in Stoeco:  



Section 10 by its plain language contemplates congressional 
consent to some encroachments on the navigational servitude, and 
delegates to the Army Corps of Engineers and the Secretary of the 
Army authority to grant such consent on its behalf.  If the 
administrative agency gives an express consent by permit in a 
specific instance, with no reservation of the right to compel 
removal, surely that consent must be considered to be a surrender 
of the federal servitude over the fee in question.  Section 10 is 
silent as to the method of giving consent, but textually a blanket 
consent with respect to a class of properties does not appear to be 
prohibited.  



Id.  Applying this reasoning, the Stoeco court held that waters filled under the Corps’s “blanket 



consent” had been filled legally, and thus the navigational servitude had been surrendered.  Id. at 



610-611.   



With respect to the Salt Plant, the Corps’s administrative practice in the early days of the 



RHA program provided blanket consent, which operated to extinguish jurisdiction over the areas 



                                                 
42 The Corps likewise recognized that its previous practice should be formally recognized 



as authorization when it adopted the regulation in 1968 that formally authorized activities that 
occurred prior to 1968.  33 C.F.R. § 330.3(b) (providing formal blanket consent for activities 
completed before December 18, 1968).  See supra Section III.A at 16. 
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of the Salt Plant that were converted to fast land in the early 1900s.  Only two sloughs on the Salt 



Plant–First Slough and Westpoint Slough–were ever treated by the Corps as “navigable”  and the 



War Department issued a permit in 1940 authorizing the construction of a dyke or levee across 



and along First Slough and the placement of a levee along Westpoint and Flood Sloughs to 



authorize a salt production facility.  As a result, all the lands within the levees and dams were 



converted to fast land.  As shown in the plans accompanying the 1940 permit, the Corps 



recognized that the former marshland areas between Redwood Creek, Westpoint Slough, and 



First Slough had long since been converted to fast land and did not require permit 



authorization.43  Thus, the 1940 permit reinforced the previous blanket consent for those portions 



of the Salt Plant converted prior to 1930 and “express[ed] consent by permit in a specific 



instance,” Stoeco, 495 F.2d at 610, for the remaining portions of the Salt Plant, thereby 



extinguishing RHA jurisdiction for the entire Salt Plant.  See also Froehlke, 578 F.2d at 753 



(Ninth Circuit recognized that RHA jurisdiction could have been extinguished by Corps 



authorizing actions in areas deemed to be navigable waters); Milner, 583 F.3d at 1193 n.13 



(Ninth Circuit acknowledged that government’s RHA jurisdiction could have been extinguished 



because Corps allowed actions in areas deemed to be navigable waters).44 



The Corps has applied Stoeco’s holding in a situation in the San Francisco District similar 



to that presented here.  In 1975, the Hahn Corporation proposed to construct a shopping center in 
                                                 



43 See 1940 Permit, Exh. 8, Sheet 2 (showing “salt evaporating ponds,” “reclaimed 
marsh,” “cement works,” and the railroad spur). 



44 Other courts have also found the Corps’s RHA jurisdiction to have been extinguished 
in certain circumstances.  See, e.g., United States v. 119.67 Acres of Land, 663 F.2d 1328, 1337-
38 (5th Cir. 1981) (holding that a Corps agreement that the area in question was not a navigable 
water of the United States extinguished the Corps’s RHA jurisdiction over the area); James River 
v. Richmond Metro. Auth., 359 F. Supp. 611, 640 (E.D. Va.), aff’d, 481 F.2d 1280 (4th Cir. 
1973) (Corps does not have RHA jurisdiction over parking lot that had been site of a canal 
because the area was no longer a navigable water and had been developed on the reasonable 
supposition that permission was not required). 
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Corte Madera, California.  The land in question was former marshland which had been separated 



from the Bay and converted into fast land decades earlier by the construction of a railroad 



embankment.  Physically, the situation was similar to the areas landward of the levees at the 



Redwood City Salt Plant.  The district referred the jurisdictional question to the Office of the 



Chief of Engineers, which determined that the land was not subject to RHA jurisdiction based on 



Stoeco and the 1968 regulation that provides blanket authorization for work in RHA waters 



completed before December 18, 1968.45  The Office of the Chief of Engineers explained, “This 



provision in the regulations coupled with the inaction of the Corps in respect to the construction 



of the railroad embankment and levees makes applicable the rationale of the Stoeco case that, 



‘the premises in question became fast rather than tidal land.’”46 



Likewise, because any Corps jurisdiction over the Salt Plant has been extinguished, either 



through “express consent by a permit in a specific instance” or “blanket consent with respect to a 



class of properties,” none of the Salt Plant is jurisdictional under the RHA by virtue of past 



determinations of “navigability.” 



3. The Salt Plant Is Not Susceptible to Being Made “Navigable.” 



The Corps also considers a water to be a “navigable water of the United States” if it is 



susceptible for use in its ordinary condition or by reasonable improvement to transport interstate 



commerce.  33 C.F.R. §§ 329.4, 329.9(b); see also United States v. Appalachian Elec. Power 



Co., 311 U.S. 377 at 407-08.  As mentioned above, the inquiry is not whether the water is 



susceptible to being made tidal.  See supra note 27 and accompanying text; Stoeco Homes, 498 
                                                 



45 33 C.F.R. § 209.120(g)(12)(vii) (now codified at 33 C.F.R. § 330.3(b)). 
46 See Memo from the Office of the Chief of Eng’rs to Div. Eng’r, Report on Application 



for a Department of the Army Permit to Fill Former Marshland for the Hahn Shopping Center in 
San Francisco Bay, Corte Madera, California (Apr. 25, 1975); Letter from H. A. Flertzheim, 
Dist. Eng’r, to James L. Barrett, Esq. (May 7, 1975) (disclaiming RHA jurisdiction over Hahn 
property), Exh. 18.  
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F.2d at 610.  What is a reasonable improvement “is always a matter of degree; there must be a 



balance between cost and need at a time when the improvement would be (or would have been) 



useful.”  33 C.F.R. § 329.8(b) (emphasis added).  See, e.g., United States v. Rio Grande Dam & 



Irrigation Co., 174 U.S. 690, 699 (1899) (finding that it would be financially, if not physically, 



impracticable to make the river at issue navigable because of the many millions of dollars that 



would be required).   



The Salt Plant is not susceptible for use to transport interstate commerce.  As a result of 



site construction and pursuant to the 1940 permit, the Salt Plant is and has remained completely 



severed from San Francisco Bay.  As explained in greater detail previously herein, the physical 



contours and attributes of this industrial facility include neither navigational access nor internal 



capacity for transport of interstate commerce.  Conversion of the Salt Plant for salt production 



has eliminated any actual or potential navigational capacity of the Salt Plant in its ordinary 



condition.   



Similarly, the Salt Plant is not susceptible by “reasonable improvement” to transport 



interstate commerce.  Even were it financially viable to make it susceptible for transporting 



commerce, which it is not, the geographic dynamics of the area demonstrate the notion to be 



unreasonable.  First, the only deep-water port in the south San Francisco Bay–the Port of 



Redwood City (“Port”)–is very close to the Salt Plant.  It is that facility that is and would remain 



the focus of commercial navigation in this region.  Although the Salt Plant is relatively close to 



the Port, there are significant barriers that would prohibit utilization of the Salt Plant in 



conjunction with Port navigational operations.  Seaport Boulevard is a linear barrier along the 



full length of the Port/Salt Plant interface.  Further, heavy industrial uses, Port operation 



structures, office buildings, and a railroad line all separate the Port and the Salt Plant.  Finally, a 
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major high-end, Class A office complex–Pacific Shores, consisting of 1.7 million square feet of 



offices in 10 buildings–is located at the far north boundary of the Salt Plant and the Port, access 



to which would be cut off if a navigational connection were established between the Port and the 



Salt Plant. 



Additionally, the northern, Bay-side perimeter of the Salt Plant is largely bounded by 



Greco Island, part of the Don Edwards National Wildlife Refuge.  Though Westpoint Slough 



separates Greco Island from the Salt Plant, it would likely be impossible to create and maintain 



commercial navigation capability absent extensive and repeated dredging operations (giving rise 



to the contentious issue where the dredged spoils would be disposed).  And, even with the 



establishment of physical access, the navigational traffic and resulting disturbances would have 



significant negative impacts on the protected habitats and species on Greco Island. 



 For these reasons, the Salt Plant is not susceptible for use to transport interstate 



commerce, nor could it be made so by reasonable improvement. 



IV. The Salt Plant is Not “Waters of the United States” Under the CWA.  



A. The Salt Plant Is Not Jurisdictional Because it Had Been Permanently 
Converted to Fast Land by the Time the CWA Was Enacted in 1972. 



The CWA requires a Corps permit for the discharge of dredged and fill material into “the 



navigable waters,” defined as “the waters of the United States.”  33 U.S.C. § 1362(7).  The 



CWA’s express objective is to “restore and maintain the chemical, physical, and biological 



integrity of the Nation’s waters” and to achieve “water quality.”  33 U.S.C. § 1251(a), (a)(2).  



The CWA is presumed not to be retroactive, and Congress has expressed no intent to overcome 
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that presumption.  See Landgraf v. USI Film Products, 511 U.S. 244, 270-71 (1994) (explaining 



presumption against retroactive application of statutes).47   



Likewise, Corps and EPA regulations have long recognized that CWA jurisdiction 



includes only areas that are currently aquatic in nature, not areas that were historically aquatic.  



In the preamble to EPA’s final rule adopting the present regulatory definition of “waters of the 



United States,” EPA recognized that the CWA does not reach areas that used to be waters.  The 



Agency explained that “[w]hen a portion of the [w]aters of the United States has been legally 



converted to fast land by a discharge of dredged or fill material, it does not remain waters of the 



United States. . . .”  45 Fed. Reg. 85,336, 85,340 (Dec. 24, 1980).  Similarly, in the preamble to 



its 1977 final rules for its permit programs, the Corps stated that “Section 404 . . . regulate[s] 



discharges of dredged and fill material into the aquatic system as it exists, and not as it may have 



existed over a record period of time.”  42 Fed. Reg. 37,122, 37,128 (July 19, 1977).   



Consistent with this regulatory history and the Act itself, the Salt Plant is not subject to 



CWA jurisdiction.  As discussed above, the Salt Plant was substantially and permanently altered 



prior to the passage of the CWA in 1972.  In the early part of the twentieth century, the salt 



production facilities were leveed off and permanently separated from San Francisco Bay.  With 



extensive excavating, filling, and compacting, Leslie Salt created the crystallizer beds, pickle 



ponds, bittern ponds, and multi-use area.  The site construction and topographical manipulation 



permanently altered the Salt Plant and the levees permanently excluded tidal waters from the 



interior areas.  Ongoing saltmaking operations over the years required significant earth-moving 



with heavy equipment, and the crystallizers were graded and leveled during salt harvest.  As the 



                                                 
47 Moreover, as in the RHA context, the Corps has promulgated regulations explicitly 



authorizing discharges of dredged or fill material into all waters of the United States, including 
wetlands, that occurred before July 1, 1977.  33 C.F.R. § 330.3(a). 
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Corps has noted, the Salt Plant was hydrologically severed from the Bay by the construction of 



the levees and “[a]ll site construction and topographical manipulation occurred prior to the 



enactment of the CWA.”48  Because the Salt Plant had already been substantially and 



permanently altered such that it did not constitute “waters of the United States” when the CWA 



was passed, CWA jurisdiction over the Salt Plant never attached.  And because the Salt Plant 



remains converted fast land today, it remains outside CWA jurisdiction. 



As the Ninth Circuit held recently in Milner, if land was not jurisdictional “at the time the 



CWA was enacted, it will not be considered part of the waters of the United States . . . .”  Milner, 



583 F.3d at 1195.  The Milner court cited the regulatory history of the provisions discussed 



above as well as the language and policies of the CWA when it reversed a district court decision 



that relied on Froehlke to find a CWA violation.  The lower court had found a CWA violation 



because, in the course of reconstructing their shore defense structures, the defendants had 



discharged fill material below where the high tide line would have fallen in its natural, 



unobstructed state.  Noting that Froehlke had not applied the “natural, unobstructed” theory to 



CWA jurisdiction, the Milner court found persuasive the administrative policy of not asserting 



“jurisdiction over lands that once were submerged but which have been transformed into dry 



land . . . Even if land has been maintained as dry through artificial means, if the activity does not 



reach or otherwise have an effect on the waters, excavating, filling, and other work does not 



present the kind of threat the CWA is meant to regulate.”    Id., 583 F.3d at 1195 (citing 



Froehlke, 578 F.2d at 754).  In sum, the Milner court held: 



                                                 
48 Memorandum from Steven L. Stockton, Director of Civil Works, U.S. Army Corps of 



Eng’rs, to South Pacific Division Commander, The “normal circumstances” concept as applied 
to Cargill’s plant site at Redwood City, CA consisting of salt production facilities (Oct. 2, 2009) 
(“Normal Circumstances Memo”), Exh. 19, at 7.     
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[I]f land was dry upland at the time the CWA was enacted, it will 
not be considered part of the waters of the United States unless the 
waters actually overtake the land, even if it at one point had been 
submerged before the CWA was enacted or if there have been 
subsequent lawful improvements to the land in its dry state.  In 
short, in such a situation, the waters of the United States are 
demarcated by the reach of the high tide line, but not as it would be 
in its unobstructed, natural state if the fill or obstruction was in 
place at the time the CWA was enacted or if there was a legally 
authorized filling or improvement done after the enactment of the 
CWA. 



583 F.3d at 1195 (footnote omitted).  See also Golden Gate Audubon Soc. v. U.S. Army Corps of 



Eng’rs, 700 F. Supp. 1549, 1557 (N.D. Cal. 1988) (regulatory definition of “waters of the United 



States” does not retroactively extend the Corps’s jurisdiction to areas that have been converted to 



dry land).  Under this case law, areas that were lawfully converted prior to the enactment of the 



CWA or that are otherwise not currently aquatic are not subject to CWA jurisdiction, regardless 



of where MHW would be if the artificial obstructions were removed.  As the Milner court 



explained, this result flows directly from the plain language of the statute:  “The CWA . . . is 



designed to restore and maintain the integrity of the nation’s waters, which it does by limiting the 



discharge of pollutants into the waters.  [Defendants’] activities . . . would not involve a 



discharge into waters of the United States if conducted solely on fast land” and therefore would 



not trigger CWA regulation.  Milner, 583 F.2d at 1196.49 



                                                 
49 Moreover, the process brines that move from the pickle ponds to the crystallizers to the 



bittern ponds are not water but an intermediate industrial product.  The Bay water brought into 
the East Bay processing facilities five years earlier and used as one ingredient in the saltmaking 
process has been transformed chemically and biologically so that the industrial product piped 
across the Bay into the plant site five years later is “saturated brine.”  Under the CWA, the 
process brine and all associated process liquids (including the bitterns) and salt products, if 
discharged into “waters of the United States,” are regulated as “process wastewater pollutants.”  
40 C.F.R. § 415.161(b), 415.162(a)-(b).  As the brines are “pollutants” when discharged into 
waters of the United States, they cannot be discharged except in accordance with a National 
Pollutant Discharge Elimination System (NPDES) permit.  To treat the brines as both potential 
pollutants and waters of the United States would be to read the CWA as prohibiting the discharge 
of a pollutant into a pollutant.  See Washington Wilderness Coalition v. Hecla Mining Co., 870 F. 
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The Corps’s recent determination on the application of the “normal circumstances” 



concept at the Salt Plant reinforces this principle.  The Corps stated that “[i]f an activity . . . that 



occurred before the passage of the CWA effected a one-time structural change, the normal 



circumstances for the site would be as it exists with the structural change in place.”50  Thus, 



“areas that had previously been legitimately converted from wetlands to some other use should 



not be categorized as wetlands . . . .”  Id. at 4.  Likewise, in a special case jurisdictional 



determination for Bolsa Chica, Orange County, California, EPA noted that “portions of the site 



which have been legally filled” are not subject to CWA jurisdiction.51   



In accordance with regulatory history, judicial precedent, agency regulatory policies and 



determinations, and the Act itself, the Salt Plant is not subject to CWA jurisdiction because it 



was permanently altered such that it was not “waters of the United States” when the CWA was 



enacted.  The Salt Plant remains converted fast land today and, therefore, remains outside CWA 



jurisdiction. 



                                                                                                                                                             
Supp. 983, 989 n.3 (E.D. Wash. 1994) (although not dispositive to outcome, court noted that it 
would be illogical to classify ponds at issue as both point source and navigable water); see also 
Milner at 1195 (activity that does not reach or otherwise have an effect on water does not present 
the kind of threat the CWA is meant to regulate).  This would fail to give independent meaning 
to the distinct statutory terms and would lead to an absurd result. 



50 Normal Circumstances Memo, Exh. 19, at 7.   
51 Memorandum from Daniel W. McGovern, Regional Administrator, Region IX, EPA, 



Geographical Extent of Clean Water Act Jurisdiction at Bolsa Chica, Orange County, CA (Feb. 
10, 1989), Exh. 20, at 15.  
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B. Under Controlling Case Law, the Salt Plant Is Not Jurisdictional Under the 
CWA. 



1. SWANCC Precludes the Use of (a)(3) Factors to Establish Jurisdiction 
Over This Isolated Salt Plant. 



The jurisdictional status of Cargill’s saltmaking facilities around San Francisco Bay has 



been litigated repeatedly over the years.52  Because the saltmaking facilities are isolated and have 



no hydrological connection with the Bay, the only jurisdictional hook advanced by litigants 



seeking to assert jurisdiction over other Cargill ponds around San Francisco Bay was the so-



called Migratory Bird Rule–i.e., the theory that the presence of migratory birds was sufficient to 



establish the requisite Commerce Clause nexus to justify the assertion of CWA jurisdiction.53  



                                                 
52 San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d 700 (9th Cir. 2007); San 



Francisco Baykeeper v. Cargill Salt Div., 263 F.3d 963 (9th Cir. 2001); Leslie Salt Co. v. United 
States, 55 F.3d 1388 (9th Cir. 1995), cert. denied, Cargill, Inc. v. United States, 516 U.S. 955 
(1995); Leslie Salt Co. v. United States, 896 F.2d 354 (9th Cir. 1990), cert. denied, 498 U.S. 
1126 (1991); Sierra Club v. Leslie Salt Co., 659 F.2d 1090 (9th Cir. 1981); Leslie Salt Co. v. 
Froehlke, 578 F.2d 742 (9th Cir. 1978); Cargill v. West, No. C 92-20756-RMW (N.D. Cal. Aug. 
8, 1995) (stipulation to dismissal and order of dismissal); Cargill v. West, No. C 92-20756 
RMW, 1994 WL 721593 (N.D. Cal. Dec. 23, 1994); Cargill v. West, No. C-92-20756-RMW 
(N.D. Cal. July 12, 1994) (order on dispositive motions); Leslie Salt Co. v. United States, Nos. 
C-85-8615-CAL & C-86-4187-CAL, 1993 WL 137283 (N.D. Cal. Apr. 26, 1993); Leslie Salt 
Co. v. United States, 820 F. Supp. 478 (N.D. Cal. 1992); Leslie Salt Co. v. United States, 789 F. 
Supp. 1030 (N.D. Cal. 1991); Leslie Salt Co. v. United States, 700 F. Supp. 476 (N.D. Cal. 
1988), as amended Jan. 11, 1989; Leslie Salt Co. v. United States, 660 F. Supp. 183 (N.D. Cal. 
1987); Sierra Club v. Leslie Salt Co., 412 F. Supp. 1096 (N.D. Cal. 1976); Leslie Salt v. 
Froehlke, 403 F. Supp. 1292 (N.D. Cal. 1974); Sierra Club v. Leslie Salt Co., 354 F. Supp. 1099 
(N.D. Cal. 1972); Alameda Conservation Ass’n v. California, 437 F.2d 1087 (9th Cir.), cert. 
denied, Leslie Salt Co. v. Alameda Conservation Ass’n, 402 U.S. 908 (1971).  



53 See, e.g., San Francisco Baykeeper v. Cargill Salt Div., 263 F.3d at 964 (rejecting 
plaintiff environmental groups’ allegations that Cargill salt ponds were subject to CWA 
jurisdiction based on use by migratory birds); Leslie Salt Co. v. United States, 55 F.3d at 1390, 
1396 (declining to revisit issue of whether Leslie Salt’s “isolated, seasonally dry intrastate waters 
used only by migratory birds are within the regulatory reach of the Clean Water Act”), cert. 
denied, Cargill, Inc. v. United States, 516 U.S. at 955-57 (Thomas, J., dissenting) (Justice 
Thomas noted that he would grant certiorari to resolve “whether the potential or occasional 
existence of migratory birds on [Cargill’s] property creates a sufficient nexus with interstate 
commerce to permit Corps regulation of these lands.”); Leslie Salt Co. v. United States, 896 F.2d 
354, 360 (9th Cir. 1990) (remanding to district court to determine whether there is sufficient 
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But the Supreme Court rejected the Migratory Bird Rule in 2001 in Solid Waste Agency of 



Northern Cook County v. U.S. Army Corps of Eng’rs, 531 U.S. 159, 174 (2001) (“SWANCC”) 



(“33 CFR § 328.3(a)(3) . . ., as clarified and applied to petitioner’s [isolated ponds] pursuant to 



the ‘Migratory Bird Rule,’ 51 Fed. Reg. 41217 (1986), exceeds the authority granted to 



respondents under § 404(a) of the CWA.”)  The regulation that the Migratory Bird Rule 



“clarified” was 33 C.F.R. § 328.3(a)(3), which asserted jurisdiction under a substantial effects on 



commerce rationale.54  Because the Migratory Bird Rule and the regulation that it “clarified” 



purported to exercise Congress’s power to regulate activities substantially affecting commerce–



but the CWA was an exercise of Congress’s commerce power over navigation–the Migratory 



Bird Rule and the regulation exceed the scope of the CWA.  SWANCC, 531 U.S. at 168 n.3.  The 



Corps’s attempt to assert jurisdiction over “nonnavigable, isolated, intrastate waters” because 



they were used as habitat by migratory birds “[was] a far cry, indeed, from the ‘navigable waters’ 



and ‘waters of the United States’ to which the statute by its terms extends.”  Id. at 173.  Thus, 



after SWANCC, CWA jurisdiction cannot be premised on an effects on commerce rationale, 



including under any provision of (a)(3).55  As this Salt Plant is wholly isolated from any water 



                                                                                                                                                             
migratory bird usage of the Leslie Salt properties to find that the property may be regulated 
under the CWA). 



54 As explained more fully below, the agencies’ regulations assert CWA jurisdiction over 
“other waters” (“(a)(3)” waters) if their “use, degradation or destruction . . . could affect 
interstate or foreign commerce.”  See 33 C.F.R. § 328.3(a)(3); 40 C.F.R. § 232.2. 



55 See U.S. Environmental Protection Agency’s and U.S. Army Corps of Eng’rs’ 
Guidance Pertaining to Clean Water Act Jurisdiction Following the U.S. Supreme Court’s 
Decision in Rapanos v. United States & Carabell v. United States at 8-9 (Dec. 2, 2008) (“2008 
Guidance”), available at 
http://www.ela.gov/wow/wetlands/pdf/CWA_Jurisdiction_Following_Rapanos120208.pdf; 68 
Fed. Reg. 1,991, 1,993 (Jan. 15, 2003) (“SWANCC . . . calls into question whether CWA 
jurisdiction over isolated, intrastate, non-navigable waters could now be predicated on . . . 33 
CFR 328.3(a)(3)(i)-(iii).”).  
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body, SWANCC’s reasoning and holding eliminate the only jurisdictional theory that was ever 



advanced, and there is no CWA jurisdiction under the remaining controlling cases.   



2. Riverside Bayview and Rapanos Do Not Provide Jurisdiction Because 
the Salt Plant Has No Wetlands and Is Not a Relatively Permanent 
Water. 



United States v. Riverside Bayview Homes, Inc. confirmed jurisdiction over wetlands that 



actually abut a traditional navigable waterway.  474 U.S. 121, 135 (1985).  But it does not 



provide a basis to assert jurisdiction over the Salt Plant because the Salt Plant does not have 



wetlands.  As was acknowledged in the PJD issued by the Corps, there are no areas inboard of 



the Salt Plant’s external levees that support wetlands, so there are certainly no wetlands that 



actually abut a traditional navigable water.56  Likewise, the Salt Plant is not jurisdictional under 



either the plurality or concurring decisions in Rapanos v. United States, 547 U.S. 715, 729 



(2006).  The Rapanos plurality construed the statutory term “waters of the United States” to 



include “relatively permanent bod[ies] of water connected to traditional interstate navigable 



waters,” and wetlands with “a continuous surface connection” to such waters.  Id. at 742.  The 



Rapanos plurality standard is not the controlling standard in the Ninth Circuit,57 but even if it 



were, the Salt Plant is not a relatively permanent water under Rapanos, first, because the Salt 
                                                 



56 See Excerpts, Preliminary Jurisdictional Determination Form for Redwood City Salt 
Production Facility submitted by DMB Saltworks to U.S. Army Corps of Eng’rs (Jan. 21, 2010) 
(“PJD Form”), Exh. 21; Letter from Jane M. Hicks, Chief, Regulatory Division, U.S. Army 
Corps of Engineers, to David Smith, DMB Redwood City Saltworks (Apr. 14, 2010) (with 
accompanying attachments) (“Hicks Letter”), Exh. 22 (issuing PJD based on data provided by 
DMB Saltworks); Michael Josselyn, Ph.D., Special Aquatic Habitat Assessment for Redwood 
City Plant Site (June 2002) (“Josselyn 2002 Special Aquatic Habitat Assessment”), Exh. 23. 



57 See N. Cal. River Watch v. City of Healdsburg, 496 F.3d 993, (9th Cir. 2007) (finding 
that Justice Kennedy’s significant nexus test provided the “controlling rule of law” for the case at 
hand because Kennedy’s concurrence “is the narrowest ground to which a majority of the 
Justices would assent”); but see N. Cal. River Watch v. Wilcox, 633 F.3d 766, 781 (9th Cir. 2011) 
(noting, without applying either Rapanos test, that Healdsburg “did not . . . foreclose the 
argument that Clean Water Act jurisdiction may also be established under the plurality’s 
standard”). 
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Plant is an industrial site containing brines and not natural waters, it is not considered a 



“relatively permanent” water, and, second, because there is no surface connection between the 



Salt Plant and any traditional navigable waters.  The levees separate the Salt Plant absolutely 



from San Francisco Bay.   



Similarly, the Salt Plant is not jurisdictional under Justice Kennedy’s Rapanos 



concurrence.  Justice Kennedy held that wetlands could be jurisdictional under the CWA, “if the 



wetlands, either alone or in combination with similarly situated lands in the region, significantly 



affect the chemical, physical, and biological integrity of other covered waters more readily 



understood as ‘navigable.’”  Rapanos, 547 U.S. at 780 (Kennedy, J. concurring).  Justice 



Kennedy’s Rapanos concurrence does not provide a basis for jurisdiction over the Salt Plant 



because it only set forth a test for wetlands,58 and, as discussed above, the Salt Plant does not 



have wetlands at all.  And if Justice Kennedy’s significant nexus were applicable to non-



wetlands contrary to the Ninth Circuit’s holding in San Francisco Baykeeper v. Cargill Salt 



Division, the Salt Plant would still be outside the CWA because it does not have any waters and 



does not have the requisite significant nexus with traditional navigable waters.59   



WRA applied the significant nexus criteria to the Salt Plant and determined that the Salt 



Plant does not affect the hydrologic, physical, or chemical integrity of the surrounding wetland 
                                                 



58 See San Francisco Baykeeper v. Cargill Salt Div., 481 F.3d at 707 (Rapanos 
“concerned the scope of the Corps’ authority to regulate adjacent wetlands.  Justice Kennedy’s 
controlling concurrence explained that only wetlands with a significant nexus to a navigable-in-
fact waterway are covered by the Act. . . No Justice, even in dictum . . .” suggested that the 
significant nexus concept should be applied to “waters” that are not wetlands.) (emphasis in 
original).  Its application here–to regulate Cargill’s brines–would be completely antithetical to 
Justice Kennedy’s reasoning, which regulated wetlands because of the benefits they provide to 
related water bodies.  Here, the salt making brines are not water at all, and they do not provide 
benefits to San Francisco Bay.  See WRA, Inc., Evaluation of Saltworks Hydrologic, Physical, 
Chemical, and Biological/Ecological Functions and Effects on Surrounding Areas (Feb. 27, 
2012) (“Significant Nexus Analysis”), Exh. 24.    



59 See Significant Nexus Analysis, Exh. 24. 
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and water areas.60  The salt production cells and the surrounding levees were constructed and are 



maintained to exclude any surface connection with surrounding areas.  Id.  Because there is no 



physical or hydrologic connection with the surrounding wetland and water areas, the salt 



production cells do not affect the chemical integrity of those areas.  Id.  Nor does the Salt Plant 



provide substantial value for mammals, reptiles, amphibians, fish, or invertebrates.  Id.  In sum, 



the Salt Plant does not affect the chemical, physical, and biological integrity of traditional 



navigable waters, and, therefore does not have a significant nexus with traditional navigable 



waters. 



3. Baykeeper Precludes “Adjacency” as a Basis for Jurisdiction over 
Non-Wetlands. 



Finally, San Francisco Baykeeper v. Cargill Salt Division precludes the assertion of 



jurisdiction based on “adjacency” to San Francisco Bay.  There, the Ninth Circuit reversed the 



district court’s holding that non-wetland water bodies may be deemed jurisdictional based on 



their adjacency to navigable waters.  481 F.3d at 705 (9th Cir. 2007).  The Ninth Circuit held 



instead that only wetlands may be deemed jurisdictional based on adjacency.  Id.  The Baykeeper 



court also rejected the use of an “adjacency-plus-nexus” approach to assert jurisdiction over non-



wetlands, emphasizing that Justice Kennedy’s Rapanos significant nexus standard did not apply 



to non-wetland waters.  Id.  Thus, pursuant to Baykeeper, the Salt Plant is not subject to CWA 



jurisdiction because, as explained above, the Salt Plant does not have waters, let alone 



wetlands,61 so it cannot be jurisdictional by virtue of adjacency to navigable waters.62 



                                                 
60 Id. 
61 See PJD Form, Exh. 21; Hicks Letter, Exh. 22; Josselyn 2002 Special Aquatic Habitat 



Assessment, Exh. 23. 
62 Moreover, Baykeeper precludes reliance on the “physically proximate other waters” 



category invented by EPA and the Corps in their 2011 Draft Guidance.  See EPA and the Corps’s 
2011 Draft Guidance on Identifying Waters Protected by the CWA, U.S. EPA & U.S. Army 
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C. The Salt Plant Is Not Jurisdictional Under the Agencies’ CWA Regulations. 



Although the Salt Plant’s conversion to fast land long before the CWA was passed and its 



present fast land status establish that it is not subject to CWA jurisdiction, for the sake of 



completeness, the following paragraphs describe why, under present conditions, it would not 



qualify as waters of the United States under the regulations.  Corps and EPA regulations define 



seven categories of waters to be “waters of the United States”:   



(a) The term waters of the United States means 
(1) All waters which are currently used, or were used in the past, or 
may be susceptible to use in interstate or foreign commerce, 
including all waters which are subject to the ebb and flow of the 
tide; 
(2) All interstate waters including interstate wetlands; 
(3) All other waters such as intrastate lakes, rivers, streams 
(including intermittent streams), mudflats, sandflats, wetlands, 
sloughs, prairie potholes, wet meadows, playa lakes, or natural 
ponds, the use, degradation or destruction of which could affect 
interstate or foreign commerce including any such waters: (i) 
[w]hich are or could be used by interstate or foreign travelers for 
recreational or other purposes; or (ii) [f]rom which fish or shellfish 
are or could be taken and sold into interstate or foreign commerce; 
or (iii) [w]hich are used or could be used for industrial purpose by 
industries in interstate commerce; 
(4) All impoundments of waters otherwise defined as waters of the 
United States under the definition; 
(5) Tributaries of waters identified in paragraphs (a)(1) through (4) 
of this section; 
(6) The territorial seas; 



                                                                                                                                                             
Corps of Eng’rs, “Draft Guidance on Identifying Waters Protected by the Clean Water Act,” 
(May 2, 2011), available at http://www.epa.gov/indian/pdf/wous_guidance_4-2011.pdf (“2011 
Draft Guidance”).  Under the 2011 Draft Guidance, “physically proximate other waters” are 
jurisdictional if they have a significant nexus with traditional navigable waters.  This category is 
inconsistent with the agencies’ own regulations, which Baykeeper held bar the use of 
“adjacency” to establish jurisdiction over non-wetlands.  481 F.3d at 705.  At the most 
fundamental level, the Site is not a water body so it cannot be considered a “physically 
proximate other water.”  Moreover, as discussed above, the Site is isolated from the Bay and 
therefore would not have a significant nexus to traditional navigable waters even if the 
significant nexus test were properly applicable to non-wetlands.    
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(7) Wetlands adjacent to waters (other than waters that are 
themselves wetlands) identified in paragraphs (a)(1) through (6) of 
this section. 



33 C.F.R. § 328.3(a)(1)-(7).  The Salt Plant does not satisfy the criteria for any of these 



categories.   



First, the Salt Plant is not jurisdictional under (a)(1).  The agencies have referred to (a)(1) 



waters as “traditional navigable waters.”63  Saltworks and Cargill do not necessarily agree with 



that characterization.  However, the concept of traditional navigable waters is rooted in The 



Daniel Ball, which defines waters as navigable if they are (1) navigable-in-fact (or capable of 



being rendered so) and (2) together with other waters, form waterborne highways used to 



transport commercial goods in interstate or foreign commerce.  77 U.S. 557, 563 (1870).  By the 



agencies’ own standard then, the Salt Plant is not jurisdictional under (a)(1) because it does not 



contain any traditional navigable waters. 64  The Salt Plant does not contain areas that are 



navigable-in-fact or are used or susceptible to being used in the future for transporting interstate 



of foreign commerce.  The 1940 War Department permit authorized the damming and leveeing 



off of First Slough and the construction of levees along Westpoint Slough–the only areas that the 



Corps has treated as navigable waters in the past.65  The construction completed pursuant to the 



1940 permit cut off all remaining tidal flow to the Salt Plant so that the interior areas could be 



                                                 
63 2011 Draft Guidance at 6; 2008 Guidance at 4-5. 
64  The Corps’s determination of RHA jurisdiction, which will determine if the Salt Plant 



is “navigable waters of the United States” under the RHA (i.e., traditional navigable waters), will 
necessarily resolve the issue of whether there is CWA jurisdiction under 33 C.F.R. § 328.3(a)(1).   



65 Indeed, as a result of site construction allowed by the Corps in the early 1900s and 
activity authorized by the 1940 permit, the entire Salt Plant was filled in and permanently 
converted.  These activities had the effect of changing the bottom elevation of the Salt Plant and 
of replacing the marsh with dry land.  Thus, the Salt Plant has been “filled” within the meaning 
of the Corps’s CWA regulations.  33 C.F.R. § 323.2(e)(1).  Since the Salt Plant was converted, it 
has been subject to constant grading and filling required for producing and harvesting salt.  See 
Crystallizer Grading Drawings, Exh. 7.  
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converted to saltmaking operations.  These lawfully converted areas are not highways for 



commerce that can be characterized as traditional navigable waters and, thus, they are not 



jurisdictional under (a)(1).66  Moreover, these areas were converted to fast land well before the 



enactment of the CWA, which, as explained above, cannot be applied retroactively.  Finally, the 



Salt Plant is not jurisdictional under (a)(1) because it does not contain waters that “are subject to 



the ebb and flow of the tide.”  33 C.F.R. § 328.3(a)(1) (emphasis added).  As explained above, 



the levees separate the Salt Plant from the Bay such that it is no longer subject to the tide’s ebb 



and flow. 



  The Salt Plant does not contain interstate waters subject to CWA jurisdiction under 



section 328.3(a)(2), nor, as discussed above, can it be jurisdictional under the “other waters” 



provisions of section 328.3(a)(3).  See discussion supra in Section IV.B. 



The Salt Plant is not an impoundment of waters of the United States subject to CWA 



jurisdiction under section 328.3(a)(4).  This section asserts CWA jurisdiction over “[a]ll 



impoundments of waters otherwise defined as waters of the United States.”  33 C.F.R. § 



328.3(a)(4).  The agencies’ regulations do not define impoundment, but the dictionary defines 



impoundment to mean a body of water created by impounding, collecting or confining water, 



usually behind or upstream of a dam or other structure that blocks the flow of a waterway.67  



Under the regulations, the waters that are impounded must qualify on their own as waters of the 



United States.  The Salt Plant is not an impoundment under (a)(4) for several reasons.  First, the 



Salt Plant is not “impounding” (i.e., “collecting” or “confining”) anything.  No streams enter the 



                                                 
66 Even under the agencies’ flawed premise that a water can be considered a traditional 



navigable water if it can support recreational use, see, e.g., 2011 Draft Guidance at 6, the Salt 
Plant would not qualify because it does not contain waters that could be used for recreation.  



67 Merriam Webster Dictionary, available at http://www.merriam-
webster.com/dictionary/impoundment; http://www.merriam-webster.com/dictionary/impound. 
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Salt Plant that are impounded behind a dam.  It is more akin to an “expoundment” because it 



excludes or keeps “out” (as opposed to confining “in”) waters of the United States, i.e., the 



waters of San Francisco Bay.  It does not retain or impound such waters and their containment 



behind the levees would be entirely contrary to the function and purpose of the Salt Plant.  



Second, the area shoreward of the levees is fast land whose grade and contents has been 



extensively manipulated for industrial purposes.  Third, the brines and bitterns moving through 



the saltmaking cells, if discharged to waters of the United States, are regulated as pollutants 



under the CWA.  They are not “water,” let alone waters of the United States.  Therefore, the cells 



cannot be impounding “waters of the United States.”  Finally, these areas were created prior to 



the enactment of the CWA in 1972.  The CWA cannot retroactively apply to site construction 



activities that took place prior to the CWA.  See Landgraf, 511 U.S. at 270-71.  Moreover, as 



explained above, Corps regulations explicitly authorize discharges of dredged or fill material into 



all waters of the United States, including wetlands, that occurred before July 1, 1977, 33 C.F.R. § 



330.3(a), and Cargill’s predecessors lawfully converted these areas into fast land well before 



1977.68 



The Salt Plant does not contain tributaries of waters identified in sections (a)(1) through 



(a)(4) (discussed above).  33 C.F.R. § 328.3(a)(5).  Agency regulations do not define the term 



“tributary.”  The 2011 Draft Guidance defines a water as a tributary if it “contributes flow to a 



traditional navigable water or interstate water, either directly or indirectly by means of other 



tributaries.”  2011 Draft Guidance at 11.  Although the 2011 Draft Guidance’s definition is 



overbroad and incorrect for several reasons, even under this standard, the Salt Plant does not 



contain any tributaries because the Salt Plant does not contribute flow to any traditional 



                                                 
68 See supra note 47 and accompanying text. 
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navigable water or interstate water.  Indeed, there is no surface connection between the Salt Plant 



and any “waters of the United States” because the outboard levees separate the Salt Plant from 



San Francisco Bay.  As such, the Salt Plant does not contain any jurisdictional tributaries.  



The Salt Plant does not contain territorial seas subject to CWA jurisdiction under 33 



C.F.R. § 328.3(a)(6) because a “territorial sea” must be “in direct contact with the open sea.”  33 



U.S.C. § 1362(8).  None of the Salt Plant is in direct contact with the open sea and, therefore, it 



cannot be jurisdictional as a territorial sea.   



The Salt Plant does not contain adjacent wetlands subject to CWA jurisdiction under 



section 328.3(a)(7).  Indeed, it has no wetlands at all, as discussed previously.69  As the Corps 



explained in its 2009 Normal Circumstances Memo: 



[T]he “normal circumstances” for the Redwood City Cargill plant 
site are the circumstances of an industrial site for making salt, not 
the circumstances of the site that existed decades ago before the 
levees were built and before the area was converted into an 
industrial salt-making facility.70 



In the Salt Plant’s current, normal circumstances, there are no areas inboard of the external 



levees that support wetlands vegetation.71  Moreover, as discussed above, Baykeeper precludes 



the use of “adjacency” to establish jurisdiction over non-wetlands.  See Baykeeper, 481 F.3d at 



707.  Thus, the Salt Plant may not be deemed jurisdictional on an adjacency theory. 



V. Conclusion 



 For all the foregoing reasons, the Redwood City Salt Plant Salt Plant is not subject to 



jurisdiction under the Rivers and Harbors Act or the Clean Water Act.  Accordingly, the Corps 



                                                 
69 See discussion supra in Section IV.B and Significant Nexus Analysis, Exh. 24.   
70 Normal Circumstances Memo, Exh. 19 at 8. 
71 See PJD Form, Exh. 21; Hicks Letter, Exh. 22; Josselyn 2002 Special Aquatic Habitat 



Assessment, Exh. 23. 
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and EPA should issue jurisdictional determinations formally declaring that the Salt Plant is not 



subject to jurisdiction under either statute. 
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EXHIBIT 19 



Memorandum from Steven L. Stockton, Director of Civil Works, U.S. 
Army Corps of Engineers, to South Pacific Division Commander, The 
“normal circumstances” concept as applied to Cargill’s plant site at 



Redwood City, CA consisting of salt production facilities 
(Oct. 2, 2009) 



 
(“Normal Circumstances Memo”) 
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EXHIBIT 25 



Letter from John Paul Bruno, Redwood City Saltworks, to the 
Honorable Alicia Aguirre, Mayor, City of Redwood City (May 4, 2012) 


































